
NOTICE

R 04-20
(Rulemaking— Air)

) R04-12
) (Rulemaking— Air)
) (Consolidated)

JUL 122005
STATE OF ILLR’JOIS

Pollution Control Board

TO: DorothyGunn,Clerk
Illinois Pollution ControlBoard
JamesR. ThompsonCenter
100 W. RandolphStreet,Suite 11-500
Chicago,Illinois 60601

SEEATTACHED SERVICE LIST

RichardR. McGill, Jr, HearingOfficer
Illinois Pollution ControlBoard
JamesR. ThompsonCenter
100 W. RandolphStreet,Suite 11-500
Chicago,Illinois 60601

PLEASETAKE NOTICE that I havefiled with theOffice of thePollution
ControlBoardtheFIRST NOTICE COMMENTS OF THE ILLiNOIS ENVIRONMENTAL
PROTECTIONAGENCY on behalfoftheIllinois EnvironmentalProtectionAgency,a copyof
which is herewithserveduponyou.

Date: July 11, 2005 ILLINOIS ENVIRONMENTAL
PROTECTIONAGENCY

By:____________________
CharlesB. Matoesian
AssistantCounsel
Division of LegalCounsel

1021 NorthGrandAvenueEast
P.O.Box 19276
Springfield, IL 62794-9276
217/782-5544

THIS FILING IS SUBMITTED ON
RECYCLED PAPER

BEFORETHE ILLINOIS POLLUTION CONTROLBOARDRE ~CLERK’$ ~

IN THE MATTER OF:

CLEAN-IJP PART III AMENTMENTS TO
35 ILL. ADM. CODE PARTS211, 218 AND 219

)
)
)
)

IN THE MATTER OF:

TECHNICAL CORRECTIONSTO
FORMULAS IN 35 ILL. ADM. CODE214
“SULFUR LIMITATIONS”

)
)



IN THE MATTER OF: )
)

CLEAN-UP PART III AMENDMENTS TO)
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FIRST NOTICE COMMENTS OF THE ILLINOIS ENVIRONMENTAL
PROTECTION AGENCY

NOW COMES theILLINOIS ENVIRONMENTALPROTECTION

AGENCY (“Illinois EPA” or “Agency”), by its attorney,CharlesB. Matoesian,

andherebysubmitscommentsin theaboverulemakingproceeding.

The Illinois EPAappreciatestheIllinois PollutionControlBoard’s(“Board” or

“IPCB”) effortsin thisrulemakingto amend35 Ill. Adm. CodeParts211, 218,

and219 alongwith theconsolidatedBoardinitiatedrulemakingto amendPart

214. TheIllinois EPAbelievestheproposedamendmentswill easethe

complianceburdenby clarifying existingregulations,reducingtherecordkeeping

andreportingrequirementsandupdatingtestingpractices. TheAgencyalso

thankstheBoardfor this opportunityto presentcomments.

After readingtheBoard’sOpinionandOrderofApril 21, 2005,and

reviewingtheMay6, 2004,hearingtranscriptalongwith variousfilings, the
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Agencybelievesthatmuchoftheconfusionin therecordhasstemmedfrom a

misunderstandingof terminology.

While theBoardagreeswith manyoftheAgency’srecommendationsin

R04-20,the illinois EPAis concernedabouttheBoard’sconcurrencewith Smurfit

thatDQO/LCL shouldbe onan“equal footing” with thestandard(enclosure)

protocols.However,Illinois EPA agreesthatalternativetestingshouldbe

availablewithouta sourcehavingto first demonstratethatall standardprotocols

are“unsuitable”,andneverintendedotherwise. Illinois EPA hasattemptedto use

the sameterminologyin thecurrentrulemakingwhenreferringto DQO andLCL

astheU.S. EPAdid in theSeitzmemoandU.S. EPAguidancedocument.The

Boardfearsthattheremaybeconfusionwith Section218.108whenusingthe

term“alternative”to describeDQO/LCL. However,it is moreconfusingto state

thatDQO/LCLshouldbeonan“equal footing” astheexistingprotocolsfor

determiningcaptureefficiency(“CE”). This comparisonis not ofequals.

TheU.S.EPA consistentlyusestheterm“alternativetestmethods”to

describeDQOandLCL.1 Thedocumentattachedto the Seitzmemo,Guidelines

for DeterminingCaptureEfficiency,clearlyseparatesthe“RecommendedCE

ProtocolsandTestMethods”in chapter2 from the“Requirementsfor Alternative

1111 the Seitzmemo,theUS EPAstates,

[t]his guidelinedocumentpresentsthe TTE methodsasEPA’s recommended
procedures.As indicatedfromour earlierinvestigationleadingtothe
developmentof theTTEmethodsandconfirmedby theCMTfield study,the
TTE methodsare themostpreciseproceduresfor measuringCE.

Nevertheless,to provide flexibility andto reducecosts,EPAhasdevelopedtwo
alternativemethods,DQOandLCL, for determiningCEwhich do notrequirea
UE.
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CE Protocols”in chapter3. Chapter2 containsPermanentTotal Enclosure

(“PTE”) andTemporaryTotalEnclosure(“.TTE”). TheDQO/LCL is listed in

chapter3 ~2 Chapter2 furtherstatesthat“the testmethodsfor carryingout the

recommendedprotocolshavebeenrevisedandwill beproposedin theFederal

Register...asMethod204 through204F.” Guidelines,3. Thesetestmethods

referencePTE andTTE, butnot DQO/LCL, indicatingtheyarenotrecommended

methods.Table2-1 oftheGuidelinedocumentlists therecommendedCE test

methods,but doesnot includeDQO/LCL. Id. at 10.

It is truethattheU.S.EPAstatesin theGuidelinethattheDQO/LCLtest

methodscan“alsobeusedin an alternativeCE testmethod.” Id. at 10. However,

thecontextis clearthatthesealternativemethodsarenotpreferred.In addition,

theGuidelinedocumentstates“[t]he purposeoftheDQO is to allow sourcesto

usealternativeCE testprocedureswhile ensuringreasonableprecisionconsistent

withpertinentrequirementsoftheCleanAir Act.” Id.

Thesolepurposeofincludingalternativetestingin therulesis to provide

suchflexibility, whichU.S. EPAhasdevelopedbasedon two setsof approval

criteriathatwheneitherofthemis met, allow theuseofthedataobtainedfrom

alternativeprotocolsandtestmethodsfor,determiningcaptureefficiency.

Alternativecaptureefficiencyprotocolsandtestmethodsmustmeeteitherthe

requirementsoftheDQOapproachortheLCL approachandtheadditional

criteriapresentedin guidancedocumentGD-035(the Guidelines).

2 Chapter2 evenbeginswith thepassage,“[t]he CEdeterminationprotocolsandtestmethods

recommendedby EPAarelargelyunchangedfromthoseissuedin theApril 1990guidancememo
and codifiedin theChicagoFTP.1’2 TheEPA continuesto recommendtheuseof aPTE,TTE,or
BE for determiningCE.”
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Forclarification,theLCL/DQO is not amethod,butratherastatistical

analysisof datacollectedduringthecaptureefficiencytesting. Thealternative

protocolis essentiallymeasuringcaptureefficiencywithoutanenclosure,which

hasinherentvariability; hence,therequirementto conductastatisticalanalysisof

thedatacollected. Eventhoughthe,U.S. EPAMethod204testserieswas

developedfor TTE andBuilding Enclosure(“BE”) testing,thesameprocedures

canalsobeusedin analternativecaptureefficiencytestmethod. For example,a

traditionalliquid/gasmassbalancetestcouldemployMethod204Fto measure

liquid VOC input andMethod204B to measurecapturedVOC emissions.

TheLCL approachis to “providesources,which maybeperformingmuch

betterthantheirapplicableregulatoryrequirement,ascreeningoptionby which

theycandemonstratecompliance.Theapproachusesless‘precisesetof data

populationandavoidsadditionaltestrunswhichmight otherwisebeneededto

meettheDQOwhile still beingassuredofcorrectlydemonstratingcompliance.”

Guidelines,15. LCL is designedto reduce“falsepositive” orsocalled“Type II

errors” thatmayerroneouslyindicatecompliancewheremorevariability in results

areobtained. “The LCL approachcomparesthe80 percent(2-sided)LCL for the

meanmeasuredCEvalueto theapplicableCEregulatoryrequirement.TheLCL

approachrequiresthat eithertheLCL be greaterthanorequalto theapplicable

CEregulatoryrequirementor thattheDQO is met.” Guidelines,16.

TheDQOapproachallows sourcesto usealternativeCEtestprocedures

while ensuringreasonableprecisionconsistentwith pertinentrequirementsofthe

CleanAir Act. “The DQOrequiresthatthewidth ofthe2-sided95 percent
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confidenceintervalof themeanmeasuredvaluebe lessthanorequalto

10 percentof themeanmeasuredvalue...Thisensuresthat95 percentofthetime,

when’theDQO is met,the actualcaptureefficiencyvaluewill be±5percentofthe

meanmeasuredvalue(assumingthatthetestprotocolis unbiased).” Guidelines,

10.

As statedabove,by referringto DQO/LCL asalternatives,theAgencyis

not suggestingthatasourcemustfirst demonstratewhyit cannotusea

recommendedprocedure(suchasTTE) beforeit is allowedto useDQOorLCL.

TheBoardseemsto misunderstandtheIllinois EPAposition. A sourceis’ freeto•

useDQO/LCLwithout first demonstratingthat it cannotusearecommended

method.3 TheIllinois EPA doesnot seekto requireanysuchdetermination.

Rather,DQO/LCL arealternativesbecausetheydo nothavethelevelofprecision

foundin therecommendedmethods.As such,if thesourcecannotprovide

“solid” numbersfrom DQO/LCLtestin’g(valuesthat meettherequiredaccuracy

for thesemethods),theIllinois EPAcouldrequireaU. :s. EPA recommended

methodpursuantto theauthoritygrantedin Section201.282(a).

A secondissueconcernsthequestionofwhethertheIllinois EPA is

seekingto shift theburdenofproofin enforcementcasesby insistingthatthe

completerelevanttextoftheSeitzmemo bereferenced.This reads,“[t]he LCL

shouldnotbeused,however,for enforcementpurposesto confirm

noncompliance;sufficient testrunsshouldberunto meettheDQOprotocol.”

This is not a shifting oftheburdenofproof. Theburdenofproofin enforcement

~Althoughthe LCL cannotbeusedincertain,specified,circumstancessuchas establishing
emissioncreditsfor offsets,shutdowns,andtrading‘and to confirmnon-compliancein
enforcementproceedings.
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casesis on theIllinois EPA. Thelanguageofthe Seitzmemosupportsthis. It

states,“for enforcementpurposesto confirmnoncompliance...“ (emphasis

added). It is theAgencythatwouldbe confirming noncompliance,not asource.

ThelanguageintendsthattheAgencymustnotuseanumberderivedsolelyfrom

LCL testingto provethata sourceis non-compliant.Thismakessensebecause,

asits namesuggests,the lower confidencelimit onlyprovidesafloor below

whichoneknowscaptureefficiencyexists. But theCE maybehigher. Thatis,

an LCL estimatedCEvalueof 68%only meansthattheCE is at least68%,but it

maybe69%or70%,orgreater. If thestandardofCE is 70%in aparticular

situation,theAgencydoesn’tknowif asourcewith, anLCL estimatedCE value

of68%is out ofcomplianceornot. Furthertestingwouldbeneeded.

TheAgencyassertsthatif asOurceusesLCL anddeterminesthat its CE

appearsto bebelowthe allowablelimit, the sourcemustmoveon to usingDQO

(whichrequiresadditionalrunsto satisfythestatisticalmethodology)orstandard

captureefficiencytesting.Theburdenthesourcehasis providingtheAgency

with asolidnumber. Sourceshavealwayshadthis burdenunderSection201.282.

TheLCL cannotdo this. Hence,anothermethodmustbe used.

TheAgencynotesfrom areadingoftheBoard’s’Opinion andtheMay6,

2004,hearingtranscriptthat therecouldbeamisunderstandingofthe import of

Mr. Beckstead’stestimonyon pages16-19and33-34ofthetranscript. In these

pagestheburdenofsourcesis discussed.TheintentoftheAgency,andMr.

Bloombergspeaksto thison page34, wasthatthesourceshaveaduty to show

theAgencythattheyarein compliance.If theirLCL testingdoesnot showthis,
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theAgencycanrequireDQOor standardtesting. Theintentwasnot to suggest

thatin an enforcementaction,thesourcehastheburdenofprovingthat it is in

compliance.Rather,thesourcehasanongoingdutyto showit is,in compliance

throughtesting,monitoring,recordkeepingandreporting. In enforcementcases,

the“burdenofproof’ remainswith theAgency.

TheobligationofprovidingtheIllinois EPAwith solid informationis

reasonable.SourcesmayuseDQO/LCL asit savesthemtime andmoney. But it

is theirbusinessdecisionto do so. If theLCL cannotconfirmcompliance,orthey

cannottestto DQO certainty,theymuststill be in compliance. Hence,the

Agencymustcontinueto havetheability to require,additional standardtestingto

ensurecompliancewith the law andtheregulations. It is truethatoncean

enforcementactionbegins,theburdenshiftsto theAgencyto provenon~

compliance.But thesourcemuststill havethedutyofgiving theAgencya solid

numberto understandthesource’sposition.

Becauseofthis,theAgencymusthavetheability to requirefurthertesting

if it is necessary.TheproposedBoardlanguagewould removethisauthorityfrom

theAgency. Currently,Section201.282(a)givestheAgencytheability to

“require theowneror operatoroftheemissionsourceor airpollution control

equipmentto conductsuchtestsin accordancewith proceduresadoptedby the

Agency,atsuch’reasonabletimesasmaybe specifiedby theAgencyandatthe

expenseoftheowneror operatoroftheemissionsourceor air pollutioncontrol

equipment.”TheAgency’sreadingoftheBoard’schangesandcommentsindicate

thattheAgencycouldno longerrequiresourcesto do standardcaptureefficiency
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testing,thusremovinganability theAgencyalreadyhasbeengivenandopening

up a loopholein enforcementcases— theAgencycouldnotrequireacompanyto

do morethantestingin accordancewith LCL evenif LCL failedto show

compliance,yet atthesametime theAgencycannotusethattestingto prove

noncompliance.

TheBoardclaimsthatwhile theAgencycan’tprovenoncomplianceusing

LCL, theAgencycould still introduceit asevidenceIn an enforcementcase.Then

theBoardwould simply “decidewhatweight, if any,to givesuchevidence.”

(Order,p. 23). This however,risksagreatwasteof resources.Not all

enforcementcasescomebeforetheBoard. Somego .to theCircuit Courtwhere

familiarity with the issuesandterminologymight notbe so general. To basean

entireenforcementactionon asoft number,LCL, which only expressesthelower

floor for CE, andbring thismatterto theBoardfor decisionasto therelative

weight to givethatLCL whenno furthertestinghasbeendone,orcanbe

required,wastesenormousAgencyandBoardefforts andwill clogthesystem. It

is evenquestionableif theAttorneyGeneralwouldbewilling to pursuesucha

claim. It alsowastestheresourcesofhonestcompanieswho mayconductLCL

analysisbelievingit to be sufficient. Only later,beforetheBoard,would they

find out theyhadachievednothing.

Evenworse,companieswho knowtheyareoutofcompliancewouldbe

ableto usetheLCL as ashield,hidingbehindtheLCL’s meresuggestionofnon-

compliancebutknowing thatLCL cannotprovenoncomplianceandthatthe

Agencycannotrequirefurthertesting. Suchasourcecouldgamblethatthe
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Agencywill nothavetheresourcesto pursuethematterto afull hearing,or if the

matteris pursued,that thelackofprecisionin theLCL will causetheBoardto

assignit little weight. Nor couldtheAgencyusealternatemeansto detennineCE

complianceasin thecasewhereasourcemerelyhasinadequateormissing

records. Suchascenariocannotbeallowedto occur.

Onceagain,theAgencyreferstheBoardto thelanguageoftheJohn

Seitz’smemorandumof February7, 1995,in regardsto Implementationof

CaptureEfficiencyGuidance.Thememo statesonpage3:

{f]or thepurposeofCE testingto determinecompliancewith VOC
RACT requirements,anyoftheCE testingmethodsdescribedin
theattacheddocumentareacceptableto EPA. Suchtesting
includesinitial compliancecertification,enforcementaction
where noncomplianceis suspected,andperiodictestingasmay
be requiredpursuantto EPA’s enhancedmonitoringrules. The
LCL shouldnot be used,however for enforcementpurposesto
confirm noncompliance;sufficient test runs should be run to
meet the.DQO protocol. (emphasisadded)

It is on thebasisoftheabovequotedU. S.EPA statementthatthe languageused

at Section2l8.105(c)(2)wasformulated. Also, theBoardshouldrememberthe

languagefrom the 1995GuidancedocumentwhichtheBoardquotesin its

Opinion on page9. “The LCL approachrequiresthat eithertheLCL begreater

thanor equalto theapplicableCE regulatoryrequirementor thattheDOOis met”

(emphasisadded).This clearlyshowsthatif theLCL is not greaterthanorequal

to theapplicableCE regulatoryrequirement,theremustbe furthertesting. It is

theAgency’s interpretationofthis statementthat if sufficient runsaremadeto

satisfytheDQOcriteriaandtheresultingcalculatedCE doesnot themeetthe

regulatoryrequirement,noncomplianceis confirmed.As previouslymentioned,
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furtherauthorityfor additionaltestingexistsat section201.282(a),whereinthe

Agencycanrequestasourceto testto,theDQO levelor to standardprotocolif

DQOcannotbesatisfied.TheBoard’sopinionwould removethis authorityfrom

theAgency. It is alsoquestionablewhethertheU.S. EPAwould approve

languageaspart oftheSIP which differs sostrikingly from theirown guidance.

Forthesereasonsthe Illinois EPA urgestheBoardto adopttheentire

passagefrom the Seitzmemoplus an additionalphraseto addclarity. Selectively

quotingfrom thememorisksdisapprovalfrom theU.S. EPA andregulatory

confusion.TheAgencyagreeswith theBoardthat forthesakeofclarity, the

applicablelanguageon DQO/LCLshouldbemovedfrom 218 and219.105(c)(2)

to 218 and219.105(c)(2)(E).Thus,the only alterationto theBoard’sproposed

languagethattheAgencyrequestsis to addtheparticularclausefrom theSeitz

memobackto thefinal sentenceofsubpart(c)(2)(E) alongwith afurtherclause

ensuringthattheAgency’sexistingauthorityis preserved.4

Accordingly,theAgencyrecommendsthat thedescriptionofthis subpart

berevisedto furtherclarify it asanacceptable“EquivalentAlternativeProtocol”

in bothSection218.l05(c)(2)(E)andSection219.105(c)(2)(E),asfollows:

B) EquivalentAlternateProtocol: Massbalanceusing
DataOuality Objective(DQO)orLower
ConfidenceLimit (LCL) Analysisprotocol.

Fora liquid/gasinputwherean owneroroperatoris’
usingtheDQO/LCL statisticalanalysisprotocoland
notusingan enclosureasdescribedin Method204
ofAppendixM of40 CFRPart51, incorporatedby

4Along with achangein the title to 218 and219.10.5(c)(2)(E)anda few wordchangesfor lucidity.
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referencein Section218.112ofthisPart,theVOM
contentofthe liquid input (L) mustbedetermined
usingMethod204Aor 204Fin AppendixM of40
CFRPart51. TheVOM contentofthecapturedgas
stream(G) to thecontroldevicemustbedetermined
usingMethod204Bor204Cin AppendixM of40
CFRPart51. Theresultsof captureefficiency
calculations(GIL) mustsatisf~’theDQOorLCL
statisticalanalysisrequirementsprotocolas
describedin Section3 ofUSEPA’s“Guidelinesfor
DeterminingCaptureEfficiency,” incorporatedby
referenceat218.112ofthis Part. Wherecapture
efficiencytestingis doneto determineemission
reductionsfor thepurposeofestablishingemission
creditsfor offsets,shutdowns,andtrading,theLCL
statisticalanalysisprotocolcannotbeusedforthese
applications.In enforcementcases,theLCL
protocolcannotconfirmnon-compliance;sufficient
testsmustbeperformedto satisfytheDQO:failure
to satisfytheDOOshall requirecaptureefficiency
to bedeterminedusingoneofthestandardprotocols
describedin subsection(c)~2)~’A),(B). (C) or~D)
above.

A furtherfacetoftheDQO/LCL issueis whetherLCL canbeusedfor,

emissioncreditsfrom shutdowns.TheBoardagreeswith theAgencythatLCL

cannotbeusedto establishshutdownemissioncredits. However,theIllinois

EnvironmentalRegulatoryGroup(“IERG”) questionedthis. TheAgencythanks

theBoardfor agreeingwith theAgencyon this issueandsimplystatesin further

supportofthis, thefollowing. First, theIllinois EPAreadstheBoard’sproposed

languagefor 218/219.105(c)(2)(E)5whereinit states“[w]here captureefficiency

testingis done...”to meananypastCE testing,notjust CE testingspecificallyfor

~“Where captureefficiencytestingis doneto determineemissionreductionsfor thepurposeof
establishingemissioncreditsfor offsets,shutdowns,andtrading,theLCL protocolcannotbeused
for theseapplications.In enforcementcases,theLCL protocolcannotconfirmnon-compliance.”
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theshutdown.6Secondly,a sourceshuttingdowncannotuseLCL to establish

emissioncreditsbecauseoftheimprecisionoftheresultingfigure. As LCL only

providesa lower confidencelimit, theresultprovidedfrom thestatisticalanalysis

doesnot provideanactuallevelofemissionreductions,only a lower limit that

would overestimatetheemissionsandthusprovidetoomanycreditsto a source.

Accordingly,DQOorstandardtestingmustbeused.Not everysource

shuttingdownwouldbe requiredto do suchfurthertesting,however. Testing

would only berequiredif: 1) thesourcepreviouslyusedLCL to estimateCE; 2)

thesourcehasnot doneDQOorstandardtestingto establishCE aftertheLCL

testing;3) thesourceis shuttingdown,and; 4) thesourcewishesto takeemission

creditsfrom its shutdown. Tn thecircumstancewhereonly LCL testinghasbeen

donepreviously,orthesourcewishesto do newtestingfor theshutdowncredits,

theLCL analysisto estimateCEcannotbeusedto establishthosecredits. There

shouldbeno concernthat if a sourcedid testingvia theDQOmethodologyatone

point andthenlaterdecidedto shutdown,it wouldbe requiredto do another

DQOtestsimplyto determineemissioncredits. It wascertainlyneverthe

Agency’sintent to indicate‘this.

To ensurethatsourcesareawareofthemeaningofthisrequirement,the

Agencyproposesthat theBoardmaywish to includeaBoardNote in both

Sections218 and2l9.105(c)(2)(E),asfollows:

6 Nevertheless,the Agencystill believesthat218 and219.105(c)(2)(E)musthavethepassage“;

sufficienttestruns shouldberun to meettheDQOprotocol;failure to satisfy’th’eDQOshall
requirecaptureefficiencyto bedeterminedusingoneof thestandardprotocolsdescribedin
subsection(c)(2)(A), (B), (C) or (D) above.”appendedto thelast sentence.
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(Boardnote: SourcesshouldbeawarethatwhereLCL was
utilized in testingemissionunits thatarethesubjectof later
requestsfor establishingemissioncreditsfor offsets,shutdowns
andtrading,prior LCL resultsmaynotberelieduponin
determiningtheappropriateamountofcredits,suchthatadditional
testingattheDQOorstandardmethodlevelmayberequiredto
establishtheappropriateamountofcredits.)

In its first setof comments,datedAugust2, 2004,Smurfitraiseda

questioninvolving captureefficiencytestingofwhetherLCL couldbeusedto

determineERMS emissionsor creditsforvariousprograms.TheSeitzMemo

statesthat “theLCL protocolcannotbeused”for “thepurposeofestablishing

emissioncreditsfor .offsets,shutdowns,andtrading.” First, it appearsthat all

partiesarein agreementthat LCL cannotbeusedto determinebaselines.

However,Smurfit commentedthatuseofLCL shouldbeacceptablefor

determiningseasonalemissions,just notbaselines.Smurfitbelievesthatonly

baselinecalculationsareactually“establishingemissioncredits.”Furthermore,

theLCL methodwill only underestimatecaptureefficiency. Therefore,sources

would only behurtingthemselvesif theyusedit andhadto accountfor additional

emissions.

TheBoardhasdirectedtheAgencyto “specificallyaddressSmurfit’s

contentionthat theLCL couldbeusedto calculateactualseasonalemissions,just

not thebaselinefor ERMS.” (BoardOrder,p. 23)Theproblemis with theuseof

theword “actual.” BecauseLCL underestimatescaptureandtherefore

overestimatesemissions,sourceswouldnot, in fact,be calculating“actual

seasonalemissions.”Furthermore,theERMSruleitself in Section205.300(b)(l)
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notesthat sourcesmustsubmit“Actual seasonalemissionsofVOM from the

source.”

Theintegrityofthetradingprogramis basedon theuseofactualseasonal

emissions,andwhile thereis a surplusofallotmenttradingunitsnow, theAgency

cannotguaranteethatthepresentsituationwill continue. If sourcesoverestimate

theiremissions,the integrityoftheprogramcouldbejeopardized.This is the

sameconcernaswith thecalculationofshutdowncredits. Theimprecisionof

LCL limits its applicabilityin situationswhereaccuracyis required.As its name

indicates,theLCL providesthe lowerconfidencelImit, it doesnotprovide

substance.

Smurfit filed FirstNoticecommentswith theBoardonJuly 7, 2005. The

Illinois EPAurgestheBoardto disregardtheseadditionalproposedchanges,as

theyonly serveto furtherconfusetheissuesathand. TheIllinois EPAhas

alreadydiscussedsomeofthechangesnewlyproposedby Smurfit, above,but

other,additional changesgo evenfurtherin thewrongdirection. Onesuch

concernis thesuggestionthat theBoardfully striketheSeitzmemosentence

regardingemissioncreditsfrom therule. Obviously,theIllinois EPA cannot

supportsuchadrasticmeasure,andit seemsunlikely thatU.S. EPAwould

approvearule in that conditioneither.

Severalotherpointsneedto be addressedfurther. Thesuggestionthatthe

phrase,“or equipmentconfiguration,”be addedto therule in thediscussionof

whencertainalternativesmaybeusedis unnecessaryandshouldnotbeincluded.
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Theuseof suchalternativecaptureefficiencytestingdescribedin that sentenceis

dependenton therequirementsof2l8.108(b).

Of greatconcernto theIllinois EPAis Smurfit’s suggestionthat theBoard

deletethesentence,“[ajny errormarginassociatedwith atestmethodorprotocol

maynotbe incorporatedinto theresultsof acaptureefficiencytest.” This

sentenceis not partoftheAgency’sproposedmodificationandis alreadyin the

U.S. EPA approvedBoardregulations.TheIllinois EPAstrenuouslyopposes

removalofthis existing language,especiallywithout any technicalsupportfrom

Smurfit orashowingthat theU.S. EPAwould acceptthedeletionofthis

sentence.Overall,theIllinois EPAbelievesSmurfit’s latestcommentsshouldbe

disregardedin favoroftheclarifiedlanguagesuggestedby theIllinois EPA and

IERG.

In summary,concerningtheuseof’DQO/LCL, theAgencythanksthe

Boardfor its considerati6n.Wheretherecordevidencessomeconfusionoverthe

useofLCL, theAgencybelievesthatitself, IERG,andtheBoardactuallyagree

on mostaspectsof its use. While theAgencybelievesthat DQO/LCL arenoton

an “equal footing” with standardtesting,theAgencyneitherbelievesthat asource

mustjustify its useofDQO/LCL. NordoestheAgencyseekto shift theburden

ofproofin enforcementcasesonto sources.Rather,becauseofthe limited

applicabilityoftheLCL, theAgencymerelywishesto reaffirmits already

existingauthorityto requireaccurateandcompletetestingwhennecessary.The

AgencyfurtheragreesthattheremovalofthepertinentDQO/LCL languagefrom

218and219.105(c)(2) andplacementin 218 and2l9.105(c)(2)(E)doesadd
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clarity. Indeed,theAgency’sonly requestedchangeto theBoard’sproposed

languagein the entirerulemakingoccursattheendof218 and219.l05(c)(2)(E).7

TheAgencywishesto remindtheBoardthatDQO/LCLarerelativelynew

methodsandhavenot yet seenfrequentusenationwide.If thereis anyconflict

overhowtheyshouldbe incorporatedinto therules,theBoardshould erron the

sideofbeingconservative.DQOandLCL arenoton anequalfootingwith

standardtestmethods,theyaresimplybeingaddedto give companiesadditional

optionsandincreaseflexibility.

Bey~ondCE testing,thereis the issueoftheterm“carbonadsorber.”In its

orderannouncingfirst notice,theBoardagreedwith theAgencyon theproposed

changeofthedefinition “carbonadsorber”to includeother,non-carbon,media.

TheAgencythankstheBoardfor this finding thatpeoplewill notbeconfusedby

thefactthat“carbonadsorber”canincludenon-carbonmedia. In addition,it must

berememberedthat whenprocessingpermits,theAgencycanassistapplicants

with anyquestionstheyhave. Finally, theAgencyis pleasedthat theBoard

understandstheenormousburdenthatwould resultfrom theopeningof numerous

sectionsoftherulesin orderto replaceall useofthegenericterm“carbon

adsorber.”

In commentsfiled on July 1, 2005,thePrintingIndustryofIllinois/Indiana

Association(“PIT”) raisesseveralconcernswith theamendmentsto the

lithographicrulesfoundat 218.204(c)and2 19.204(c). A majorconcernoftheP11

arethedifferencesbetweenrequirementsplacedon sourcesin non-attainment

areasandsourcesin attainmentareas. More specifically,the“confusion”

~Beyonda few clarifying changesto the title andbodyof 218 and219.105(c)(2)(E).
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resultingfrom differencesbetweenParts218 and219 on theonehandandthose

in Part215 on theother. P11assertsthat“the Illinois EPAhasofferedno rationale

forthesesignificantdifferences.”P11Letterat2. Thebasicrationaleis thatthere

aremanydifferencesbetweenwhatis expectedofsourcesin non-attainmentareas

(“NAA”) andthosein attainmentareas.Moreover,theseareBoardrules,not

Agencyrules. Simplyput, Part215 at onetime appliedstatewide.Later, Parts

218and219 werecreatedto covertheChicagoandMetro-EastNAAs,

respectively.ManysectionsofthePartsparalleleachother,othersdo not. It is

notunexpectedthattherewould bedifferentregulationsto handlesourceswithin

NAAs andthosewithout. Indeed,thesourcesin NAAs needmorestringent

standardsbothto reduceozoneformationand’tocomplywith U.S. EPA

requirements.As but oneexample,Part211 evendefinescoatingandcoating

linesdifferentlyfor Part215 andParts218 and219. SeeSections211.1190and

211.1230,respectively.

Turningto P11’s concernovertheBoardnotesfoundat Sections218.204(c)

and219.204(c),thechangesmadeto theBoardNotesareintendedto clarify the

existingsituation. TheBoardNoteappliesto flexographicandrotogravure

printing,not lithographicprinting. Theremovalof“SubpartH” wasintendedto

furtherthis clarification. PIT’s wording,however,would inappropriatelyexpand

themeaningofSubsection204(c)well beyondthecurrentscope.In fact,thenote

in 218and219.204(c)pre-datestherulemakingfor thecurrentversionofthe

lithographicprinting regulation,andthuscouldnothavebeenintendedto cover

emissionslimitations whichwerenotyet evenproposed.As partofthe
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rulemakingcreatingParts218 and219, thewordingofthenotewaschangedto

limit theexemptionto flexographicandrotogravureprinting. This waspartofthe

processleadingto U.S.EPAacceptanceof Illinois’ regulations.

P11hasnot offeredanytechnicalsupportfor thenecessityorthemerit oftheir

proposal.Norhavetheyexplainedthe environmentaleffectsoftheirsuggested

change.To agreewith PIT’s reasoningwouldexemptagroupofsourcesfrom

following therulewith unforeseeableenvironmentalimpacts. TheIllinois EPA

urgestheBoardnot to makethechangesproposedby P11,but to moveforward

with thelanguageproposedin theFirst Notice.

214 SULFUR LIMITATIONS

WhenreviewingtheBoardproposalforR 04-12,theIllinois EPAnoticed

‘severalerrorsandinconsistenciesworthbringingto theBoard’sattention.

1. Tn Section214.184(b),thenewmetric formulaappearsto havean

incorrectvalue. Agencytechnicalstaffbelievethattheformula:

E=0.4536x 20,000(H~/300)2

shouldread:

E=4.8824X 20,000(Hs/300)2

2. In Section214.184(c),the definitionofPi containsatypographicalerror.

Thedefinition reads“percentageor total...” andshouldread:
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Pi= (for i=1,2,.. .n)percentageoftotalemissionsB emitted
from sourcei expressedasdecimalequivalents(e.g.,21%= 0.21),
and

3. In Section214.421(b),to remainconsistent,thedefinitionof”E” should

have“(in lbs/hrorkg/br)” added,so asto read:

E= allowablesulfur dioxideemissionrate(in lb/hr orkg/br):

4. In concertwith this change,Section214.421(d)shouldhavethelistings

for “E” stricken,asin:

Parameter Metric English

E ‘ kg/hr 1b~/hr

5. In AppendixC, thedefinition of”P” containsthepassage:

Example:21%0.21.

This shouldbein parenthesesto conformwith theunamendedversionof

therules. Thus,thepassageshouldread:

(Example:21%=0.21.)

6. In AppendixC, underStep2, thenewMetric equationcontainsavalue

thatseemsto havebeenrounded,whentheEnglishequationdoesnot.

Theequationthusreads:
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QH = 67D2V(T-286)/T

whenit shouldread:

QH = 66.8D2V(T-286)/T

7. Finally, throughoutPart214, theBoardhasreplacedthenotation“mm”

with “M” whendenoting1,000,000.However,in commonusage“M” is

oftenusedto denote1,000. Forthesakeofclarity, theAgencyrequests

thattheBoardnotein Part 214 thatforpurposesofthePart,“M” denotes

1,000,000.

CONCLUSION

TheIllinois EPAthankstheBoardfor theOpportunityto participatein this

rulemakingproceedingandencouragestheBoardto proceedexpeditiously

towardstheadoptionofa secondnoticeopinionandorderamendingParts211,

218, and219 andconsolidatedBoardinitiatedrulemakingto amendPart214.

Respectfullysubmitted

By:__
CharlesB. Matoesian
AssistantCounsel
Division of’Legal Counsel

Dated: July 11,2005

Illinois EnvironmentalProtectionAgency
1021 NorthGrandAvenueEast
P.O.Box 19276
Springfield, Illinois 62794-9276
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STATE OF ILLiNOIS )

COUNTY OF SANGAMON

)SS.

)

PROOFOFSERVICE

I, theundersigned,onoathstatethatI haveservedtheattachedFirstNoticeCommentsof

theIllinois EnvironmentalProtectionAgencyuponthepersonto whomit is directed,by placing

it in an envelopeaddressedto:

TO: DorothyGunn,Clerk
Illinois Pollution ControlBoard
JamesR. ThompsonCenter
100 W. RandolphStreet,Suite11-500
Chicago,Illinois 60601

SEEATTACHED SERVICE LIST

RichardR. McGill, HearingOfficer
Illinois Pollution ControlBoard
JamesR. ThompsonCenter
100 W. RandolphStreet,Suite 11-500
Chicago,Illinois 60601

andmailing it by First ClassMail from Springfield,Illinois on July 11, 2005, with sufficient

postageaffixed.

SUBSCRIBEDAND SWORNTOBEFOREME

this
11

th dayofJuly, 2005

47~%~J~

~— /

NotaryPublic

:~: ~ SEAL’
CYNTH(A L WOLFE. ,,~

NOTARY PU~LICSTATE OF ILliNOIS :~
k MY COMMISSION ~pffi~$340.2®7 1

THIS FILING IS SUBMITTED ON RECYCLED PAPER



SERVICE LIST R 04-20

N LadoimaDriver
Hodge,Dwyer & Zeman
3150RolandAvenue
Springfield,Illinois 62705-5776

Roy C. Cobb,Jr.
SeniorEnvironmentalCounsel
Smurfit-StonecontainerEnterprises,Inc.
8182Mary LandAvenue
Clayton,MO 63105

ClaireManning
Brown, Hay& Stephens
700 First MercantileBankBuilding
205 SouthFifth Street
P.O.Box 2459
Springfield, Illinois 62705-2459

RoseMarieCazeau.
Office oftheAttorneyGeneral
EnvironmentalBureau
188WestRandolph,

20
th Floor

Chicago,Illinois 60601

&
R04-12

JonathanFurr
ChiefLegal Counsel
Illinois DepartmentofNaturalResources
OneNaturalResourceWay
Springfield, Illinois 62702-1271.

RobertA Messina
IERG
3150RolandAvenue
Springfield, Illinois 62703

JoanneRock
ExecutiveVice Presidnet
PrintingIndustryofIllinois/IndianaAssoc
70 EastLakeStreet
Chicago,Illinois 60601

MarciaKinters
‘Vice President-GovernmentAffairs
SpecialtyGraphicImagingAssoc
10015Main Street
Fairfax,Virginia 22031-3489


